iM BDAVIS, Chisf Clerk
igan Supreme CDodrt

. x 300852

sinmg, MI 4288509

Dear Mr. Davis,

Enclosed for your racord and submission to the esppropriet
Justices please find Prupossd Amandment a &
6.502(5Y(1) and 7.204(8)(2).

Thank vou.

Sincerely,

42@% Q{\_[mw 1 /Q—'

Aames L. Howard #135442
Central Michigan Corr Facllity
220 K. Hubbard Strest

S+, Lowuis, MI L2880 Dataed: MNovember 18, 72
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t RAulzs was created and
sdoptad Octoper 1, 15892 as an exclusivs means to challenge
convictiens in Michigen for s defendant who has had an appeal of
right or by leave, who has unsucessfully =soucht leavs to appeal,
or who is uneble to file an application for leave to appeal ta

the Court of Appeals bhescause 18 =months {now 17 months) havs

The rules ars similar In structure *z *thes federal rules
governing procedures wunder 285 ST §2255, Ses staff comment.
August 1, 1EG5, =subchapter 4.50Z{(R) wss adopted and bzcanme

effective limiting & defendant to filing ore and anly sne motion

z claim of new evidence thst wss not discousrshle hefore the
Tirst motion was Tiled, Ambrose v Recorder's Judgs, 459 Mich 384
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circumstances not defimsd in both the successive motion ruls and
cause end prejudice reguirement. This in effect has ceused

thousands of defendants' denisl and dismissal of motions for

relisf from Judgment over & span of 21 veasrs, sithsr for lsck of

(=N

ve remedy or clarity in thes rtules by defendants!
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filing such mwotions or attorney

and intzsrpreatstion of the rule,

RETROACTIVE APPLICATION
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Tt was not until 6 yeasrs after the rule hecsme £

1

motion bhefore

£

when the courts held that if s defendant filed
August 1, 1885, hes wss still entitled tc file ocne wmoere motion
t

after that date. Ambrose, supra. The problsm with the rule later

necame ¥nown when challenged on thse ground thst it could not he

applied retroactively to convictions pricr

axample, szoroximatsly ninsg (8} vesrs aft

Fo

4

Hecame affective the Federsl Courts' held in & trio of cases

]

that 1f & hshess psititionsr wers ceonvicted befosre Dcoctobsr 1,
a petitiocner was not reguirsd fto meet the strick standerd

t raising an 1sszus =zarlier an

direct appeal or by leave. See Rooers v 14E F3d 3870,
993054 (&6th Cir 1898), Alvarez v Straub, 64% F Supp 24 886 {L.D.
Mich 1988), Luberds v Trippett, 211 F32d4 1024, 1100 [(6ih Dir
200a0)

Kithouoh this Court continues to apoly the ruis
retroactively under its rullng in People v Jackson, 465 Mich
(2001 thers =sre still hundreds o2F defandants' trapped in tha
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process these cases zand wade hrough volumes of franscr

in

this Court could invites voluntesr lsw students with an oversight

attorney from colls

3]

%]

rl1inical Law Program to revisw cesss snd cdetermins what merit,

if any, exist and recommend what rewmedy should b2 providaa.

[
o3
0

Aetired Jjudges could alsao play an important reole in hear
these cases after having been screesned snd submitied,

The majer probhlem with the successive motion rule is that
there is no consistency inm its applicatiogn, For examnls, some

clerks from different counties ar

il

ariisterally rejecting second
£.500 motiaons without submission and review of the Jjudge. This
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thhan jurisdictional defacisy.

enced writ writer, law clerk and

fedw

Az =&n active exper

prisensr advacate who heas filed numercus 5.500 motians and filed

dozens and dozens of criminal appeals for prison=srs' for ocver 23
years, 1 recently had an cccesion tc sncounter & prime sxsmple
af wow rule £.502{0){1) is being misinterpreted znd rejscted hy

circuit clerks =and judgss alike while priscners continue to

languish in prison yeersz beyond what they could ar should have
to serva.

In Pecple v Jdackie Fruin, 394-80%4.F0, Livingston County
Dircuit Court, before Honorabls successor Judge David Reader, &
clerk whn refusses tg identify hersel? only by initizl in any
corres and upon raguest from Zrwints mother In psrson ozt
the oo , has n's properly Filed sescond 5,5




ons even though ths issue was bhased on

jdn

motions on two ocooas!

i
ot

jurisdictianel defect. 0Only sfter several letiers, phone calls

and paersonal visits by family to the courthouse did the clerk
agrees to submit ths motion to Judgs Resder whe 1s still sitting

o the motion,

g

Fruin's case is unigue in thzt ssven {7} wmonths after he
was sentenced in 1984 the prosscutor charged Erwin, brought him

e}

mack to court, and with the poer sasdvice of counsel and approval

]

=4
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of the previcus judge, ured a plea conviction on the hahitual

gsnhancement and santenced Erwin to 20 to &3 vyears bhased on a

misdemesanaor. Mow, after Erwin identified that the plea and
resentencing wes invelld and illegsl, the clerk and court are
derying 2ccess to correct this wrong under 6.502(G){(1).

In snother case that is illustrativz of how prosscutors!

are ocvarzealous and sopointed counssl and judgss! stand mute and
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2 # thet izin sesk legave in th Court of {";;}?dal‘;‘ HOWEVELD,
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thes mpotion wes nzosssary to ths olaims beforse Filing an
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nlike Fedsral law, which & pstitionsr whao
wishes to ian must ssek lsave in thz Gixth
Circuit first gerly oprovides for the axcestion
"other than defecte® in addition to the
retroactive change in law and new evidence rule. Tt would be
contrary to public interest to allow 2 state prosecutor with the
approval of the eourt and defenss counssl to act without
jurisdiction which created the defect, and then later throw-up =
sarrisr by invoking £.502(2Y(1) ta correct thisz wrong under the
exclusive remedy of ths rule.

Although the rule specificelly states in no uncertain terms
thet a defendant may not sppeal tha denial of & second motion
arnder 6.502(6Y(1), and can be summerily rejscied Ly the clerk
without submissicn to the court, *the Court of Zfppesls and this
~surt hsve carved out to the ruls an sxception oo a8 case-by-
casa analysis. This zans that only %hass defendants?® who =are
willing and able to pay the filing fes on the mere hops that the
appellate courts' might grant leave might be heard and might be
granted leave. Thess evidentiary matters zre bast left to trisl
courte.,

Yepre, under tha facts of Yain or sny other similar
szse which involves z wrongful conviction or based on

defecte crzated by im thz form of

charging, = corrected santence or rasentencing, a defendant
should nmever he harred an opportunityv to challenge st the state
it would prevent & d= & shteining

of m=ri Seg United v Hadden, 4735

-3



FEd 552 (CA 4 2007)Y(holdinmg thet =a petitionsr who had been
resantenced or had his sentence corrected is entitlsd <o appesl
his senternce without having to ochtain = cartificate of
appealahility).

The Court reasonsd that & new or carrecied sentence
presents much the same situstion wss sxists after a2 nsuw trial is
completed, and to hold that it is not appsslable would prevent
the defendant from ever obiaining review, Id.

Bhile it is cleesr thaet the purpose of the rules' creation
wms to allow defendants! &n opportunity to challengse wrongfuol
convictions and invalid/illenal ssniences, 1%t ie slso clear that
the rtule has not hszen followsd and in fact, szshuszed through
misinterpretstion, mis-characterizatiaon s=snd lsck of clarvity.
Dather than continus to allow clerks snd circult courts! to makse
erronecus procedural  decisions of & rule dessigned fto  be
remedisl, this Zourt should poet soms clerity in the rule so
that clerks' will submit such motions and courts' will hesar ths
motion om the merits. It would 2lss serve to reducs the number
of appeals, court and Judicisl rssources and thes financilal
urden on indigant defendants zlong with the srdugus task of
going through what turns cut o be =2 wmeaningless r©litual end
gauntliet of apps=els while languishing in priecn, fslow 1s & 1list
gnd suggsstion of what
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in law, new evidence, jurlsdictional defects
that goess to the states suthority to convict
or sentence, and SETI10US claims of
ineffartive assistence of trizl or zppellats

utcome destsrminative and

counssl thast =are o
nat harmle=zs errors

(BY Clarify thz existing rule 5.8502(53 (1)
that will reguire clearks 1o process cond
or suhsequent wotions to  the jud far
review rtather than unilaterzlly rej ing
thz motion uniess not filed to form;

1cH Amend 5.502(8Y{1Y nwy inserting thsa
language " ither than Jurisdictional
defects” wnilch may zatad by
nrosecutors!, courts' o g afficials
+hat allow cherazs and incresssd sentencing
meyond statutory authority regardlass of
whethar an unsuspscting defendant becomss
suare of it st the tisz duzs to ineffective
assistence of counssl, or lsck of knowledgs
in the lsu;

() Amend §.502{0Y(11% hy incorporating
clzims ffectivse & tance of counsel

Foly I
motions that sounght ta carract & Py
consistent with ths ru f Peaonls v

o o

£ Emang A.BEO2(GY{1) tn exclude  oric
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ling o

Lloyd, 284 Mich fApp 733 (2003), which hel
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